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LIABILITY TIME BOMBS MAY BE TICKING
FOR DISPOSERS OF HAZARDOUS WASTE
. . . for I, the Lord

Your God, am a
jealous God,
punishing the
children for the sins
of the parents to the
third and fourth
generation . . .
—Exodus 20:5

The Comprehensive
Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA) is commonly
known as SUPERFUND.

The framers of the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (CERCLA) may or may not have
been inspired by Exodus
when they wrote it, but CERCLA which fixes liability for
cleaning up hazardous waste
sites seems to be modeled
upon the Old Testament.
According to Brett Dalton,
research associate at the
Strom Thurmond Institute,
who has been studying liability issues related to hazardous waste disposal, CERCLA establishes standards of
liability that community leaders should know about: strict
liability and joint and several
strict liability.
Strict Liability
Under the usual negligence
standard, a defendant is not
held legally responsible unless it is proven than he was
negligent in failing to exercise due care. But strict liability means that the govern-

ment does not have to prove
negligence or failure to exercise due care in obtaining court
orders for defendants to pay
for cleaning up a site. Current
or past owners of a site are
potentially liable even if they
did not have anything to do
with the presence or release
of hazardous materials. Generators including businesses
and local governments are liable even if they had nothing to
do with selecting the site or
were unaware of its existence.
Transporters are liable even if
they did not cause a release.
Joint and Several Liability
Any party contributing to the
presence of hazardous waste
in a site, even a small fraction
of the total material, is potentially liable for all of the costs of
cleaning up the entire site.
CERCLA provides for apportionment of liability under certain circumstances, but there
is no mandate that any liability
be apportioned even if there is
a "reasonable basis" for doing

so. After studying numerous
court cases, Dalton says he
finds few examples of apportionment occurring. So a
small amount of waste from
a high school laboratory
found in a hazardous waste
site could be used to hold a
school system liable for the
entire cost of cleaning up a
site.
All that needs to be proven
in court to hold a defendant
liable for the cost of cleaning
up the entire site is that the
defendant sent waste to the
site. How it got there or
whether you contributed to
the hazard at the site is immaterial. After you have been
held liable, you can sue others who contributed waste to
the site or who hauled waste
to it, but it is your responsibility to collect from others.
These liability standards,
which may seem unfair, have
been justified on the grounds
of making it easier for the
government to obtain reim(Continued p 4)

COMMUNITY & ECONOMIC DEVELOPMENT PROGRAM
CLEMSON UNIVERSITY

THE COMMUNITY LEADER'S LETTER

ECONOMIC BRIEF NO. 6

This is the
sixth in a
series of
briefs exploring fundamental
concepts in
economics and
community and
economic development.

Interest Rates and Two Birds in
The old Bush
saying a bird in row, most people will take degree of certainty that
the
hand is worth two in the the dollar today and satisfy promised repayment will be
bush captures the essence
of an important economic
concept. An economist
would say: A dollar in hand
is worth more than a dollar
tomorrow.
Both sayings are about
risk. There is a risk that one
cannot capture both birds
from the bush. There is
even some risk that both
will be scared away, and a
person will have nothing.
Similarly, the promise of a
dollar tomorrow might not
be kept.
Even if we forget about
the inherent risk that future

their wants without waiting.
To get one to defer gratification, it is usually necessary to offer a bribe. In its
purest sense, that is what
the interest rate is—a bribe
for deferring consumption.
The size of the bribe (that
is, interest rate) necessary
to get a particular individual to defer consumption depends on the person's
psyche and situation. It may
take a fairly high interest
rate to get an individual to
save (or loan) a dollar if it
means going to bed without supper that night. If it
means only that
The pure interest rate is a payment for the individual
waiting—a bribe to defer consumption. must forego
seeing a movie,
prospects or promises may a smaller interest rate may
not materialize, there is also suffice.
a cost in waiting. If one is
The fundamental compobroke and does not have a nent of the interest rate,
dollar, he or she will go to therefore, is a payment for
bed hungry tonight unable waiting—a bribe to defer
to buy supper. Tomorrow consumption. Usually this
when one has two dollars, is called the pure interest
one may feast; but in the rate or the discount rate.
meantime he or she suffers
We have already menhunger pains.
tioned the risks that are inGiven the choice of a dol- evitably associated with
lar today or a dollar tomor- waiting. If there is a high

forthcoming, the risk is low
and the interest rate need
not be much more than what
is required to get individuals to defer consumption.
But if the risks are high, the
interest rate must be high to
induce persons to run those
risks. The interest on U.S.
government bonds is relatively low; there is almost
no risk that repayment will
not be forthcoming. But interest rates on junk bonds
are high because the risk of
default is high.
Finally, there is the risk of
inflation. If the inflation rate
is 5 percent and the interest
rate paid on savings deposits is only 4 percent, savers are losing buying power. One hundred dollars put
in the bank today will grow
to $104 in one year, but it
will take $105 to buy what
the original one hundred
dollars buys now. So the
interest rate must more than
offset inflation, or those who
have dollars will stop saving or loaning out money.
In general, then, an interest rate is (1) a payment for
deferring gratification, (2) a
risk premium that is an inducement to risk nonrepayCOMMUNITY & ECONOMIC DEVELOPMENT PROGRAMment, and (3) compensaCLEMSON UNIVERSITY
tion for expected inflation. 2
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Weekly Earnings of South Carolinians Stagnant
The
costs of Late
running governerty
level.
with rising costs associated
Since
70s,
Buying
Power
Slowly
ment keep going up, but the
By December, 1990, the with health care, hazardous
ability
of
many
working
South
U.S.
economy was slipping waste management, correcErodes
Carolinians to pay for govern- into recession. In comparing tions, and education, the imment services is going down.
In January, 1978, average
weekly earnings in South
Carolina were $288.16. In December, 1990, those earnings
were $277.44 (see reference
line on graph). Adjusted for
increases in the cost of living,
earnings are down even more,
to about 95 percent of the
January 1978 figure. During
the same period income from
sources other than salaries
and wages has been growing
at a relatively rapid rate in the
state.
If you are scratching your
head and thinking about these
numbers, you may recall that
per capita income in South
Carolina has continued to increase. So how can average
weekly earnings be down
when per capita income is up?
One answer may be that
there are more two wage earner households; a larger percentage of the population is
working. In fact, lower average earnings make it necessary that there be two wage
earners because at the average level of earnings a single
wage earner would be able to
support a family of four at only
slightly above the official pov-
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January, 1978 earnings with
December, 1990, are we comparing points at different stages of the business cycle? Perhaps. But the graph shows
that adjusted earnings have
been declining in South Carolina since December, 1986.
If the decline is the result of
recession, the recession began in South Carolina much
earlier than in the rest of the
nation. The movement of average weekly earnings in the
state is suggestive of a longterm slow erosion of the buying power of the great majority of South Carolinians who
earn weekly paychecks.
At a time when local and
state governments are faced

plications of this erosion of
weekly earnings are enormous. With reductions in earnings, many working South
Carolinians find taxes an increasing burden, and governments will probably have to
find ways to do what must be
done without significant increases in the overall rate of
taxation. That means cost containment will have to be a priority of S.C. governments in
the 1990s.
An overhaul of the tax system may also be in order. As
more and more income is obtained from sources other than
salaries and wages, governments need to be sure that
some of the tax burden is fairly
distributed between those who
work for a salary or wage and
those living from interests, divCOMMUNITY & ECONOMIC DEVELOPMENT PROGRAM
idends, rents and transfer payCLEMSON UNIVERSITY
ments.

The income
category transfer
payments includes
private pensions but
is mainly composed
of Social Security,
Aid to Families with
Dependent Children,
and farm subsidies.
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Liability Time Bombs Ticking
1)bursement for the costs of

cleaning up hazardous waste
sites. They were supposed to
hold down litigation costs. In fact,
the standards have probably increased litigation costs because
they create incentives for those
who may be liable to fight issues
out in the courts.
Correction! The second sentence of the first paragraph
of "U.S. Trails Other Industrial Nations as Rural Health
Care Crisis Deepens" in the summer '91 issue should
have read: No nation spends as much of its Gross
National Product on health care as does this country, but
the U.S. life expectancy is below, and the infant mortality
rate is above, that in other industrialized nations. We
thank Dr. James L. Bland of Aiken for bringing this slip to
our attention.•••••••••• Questions have also been raised
about the estimate of $750,000 that young physicians
may be in debt for their educations. The estimate was
supplied by a medical school faculty member who offered it as an estimate of the upper limit of the investment
necessary to be ready to enter practice. We have
received information suggesting the estimate is too high.
To the best of our knowledge, there are no systematically collected data on the investment required to enter a
medical practice; but we are persuaded that a more
reasonable estimate (including loss of income during
time in school and costs of equipping a practice) would
be in the $400,000 to $500,000 range.

A provision in the law allows
for settlements with very small
contributors. But Dalton says
that in practice such settlements
are not occurring. The reason is
that even after entering into a
settlement, contributors can still
be held liable for costs of total
site clean up under many circumstances.
Can you, your business, or
your local government obtain insurance to protect against potential liability? Probably not,
says Dalton. CERCLA's liability
standards make it impossible
for insurance companies to determine risks and predict losses. So they are unable to know
what premiums would be necessary to cover their costs. According to a recent General Accounting Office report, the insurance companies contend that
CERCLA's liability standards
"undermine . . . incentives to
exercise due care to prevent
pollution because the standard
of care is not related to the potential for liability."
There is no way to reduce

(continued from page

liability for "the sins of the parents" or things that were done in
the past. So, a time bomb of
liability is ticking for many individuals, businesses and communities that are probably unaware of what might have been
done in the past. Within the next
few weeks Dalton expects that
some counties in South Carolina
may be facing unpredictably
large liability judgments.
To minimize future liabilities,
generators of waste need to be
certain that (a) all hazardous
waste and materials are consigned only to permitted facilities where the owner/operators
meet federal standards and (b)
that the owner/operators of these
facilities have adequate financial resources to cover any future liabilities arising from operation or subsequent closure of
the facilities.
Liability under CERCLA pertains only to costs of cleaning up
hazardous waste sites. Liabilities for damages to persons and
property are handled in civil suits
and are separate from criminal
liabilities under CERCLA.
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